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(e) No self-regulatory organization
shall have any rule that is not in con-
formity with, or conflicts with, this
section.

(f) Upon written application or upon
its own motion, the Commission may
grant an exemption from the provi-
sions of this section, either uncondi-
tionally or on specified terms and con-
ditions, to any person or class of per-
sons, to any transaction or class of
transactions, or to any security or
class of securities to the extent that
such exemption is necessary or appro-
priate, in the public interest, and is
consistent with the protection of inves-
tors.

[75 FR 11323, Mar. 10, 2010, as amended at 83
FR 58427, Nov. 19, 2018]

§242.203 Borrowing and delivery re-
quirements.

(a) Long sales. (1) If a broker or dealer
knows or has reasonable grounds to be-
lieve that the sale of an equity security
was or will be effected pursuant to an
order marked ‘‘long,” such broker or
dealer shall not lend or arrange for the
loan of any security for delivery to the
purchaser’s broker after the sale, or
fail to deliver a security on the date
delivery is due.

(2) The provisions of paragraph (a)(1)
of this section shall not apply:

(i) To the loan of any security by a
broker or dealer through the medium
of a loan to another broker or dealer;

(ii) If the broker or dealer knows, or
has been reasonably informed by the
seller, that the seller owns the secu-
rity, and that the seller would deliver
the security to the broker or dealer
prior to the scheduled settlement of
the transaction, but the seller failed to
do so; or

(iii) If, prior to any loan or arrange-
ment to loan any security for delivery,
or failure to deliver, a national securi-
ties exchange, in the case of a sale ef-
fected thereon, or a national securities
association, in the case of a sale not ef-
fected on an exchange, finds:

(A) That such sale resulted from a
mistake made in good faith;

(B) That due diligence was used to as-
certain that the circumstances speci-
fied in §242.200(g) existed; and

(C) Either that the condition of the
market at the time the mistake was

26

17 CFR Ch. Il (4-1-21 Edition)

discovered was such that undue hard-
ship would result from covering the
transaction by a ‘‘purchase for cash”
or that the mistake was made by the
seller’s broker and the sale was at a
permissible price under any applicable
short sale price test.

(b) Short sales. (1) A broker or dealer
may not accept a short sale order in an
equity security from another person, or
effect a short sale in an equity security
for its own account, unless the broker
or dealer has:

(i) Borrowed the security, or entered
into a bona-fide arrangement to borrow
the security; or

(ii) Reasonable grounds to believe
that the security can be borrowed so
that it can be delivered on the date de-
livery is due; and

(iii) Documented compliance with
this paragraph (b)(1).

(2) The provisions of paragraph (b)(1)
of this section shall not apply to:

(i) A broker or dealer that has ac-
cepted a short sale order from another
registered broker or dealer that is re-
quired to comply with paragraph (b)(1)
of this section, unless the broker or
dealer relying on this exception con-
tractually undertook responsibility for
compliance with paragraph (b)(1) of
this section;

(ii) Any sale of a security that a per-
son is deemed to own pursuant to
§242.200, provided that the broker or
dealer has been reasonably informed
that the person intends to deliver such
security as soon as all restrictions on
delivery have been removed. If the per-
son has not delivered such security
within 35 days after the trade date, the
broker-dealer that effected the sale
must borrow securities or close out the
short position by purchasing securities
of like kind and quantity;

(iii) Short sales effected by a market
maker in connection with bona-fide
market making activities in the secu-
rity for which this exception is
claimed; and

(iv) Transactions in security futures.

(3) If a participant of a registered
clearing agency has a fail to deliver po-
sition at a registered clearing agency
in a threshold security for thirteen
consecutive settlement days, the par-
ticipant shall immediately thereafter
close out the fail to deliver position by
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purchasing securities of like kind and
quantity:

(i) Provided, however, that a partici-
pant of a registered clearing agency
that has a fail to deliver position at a
registered clearing agency in a thresh-
old security on the effective date of
this amendment and which, prior to
the effective date of this amendment,
had been previously grandfathered
from the close-out requirement in this
paragraph (b)(3) (i.e., because the par-
ticipant of a registered clearing agency
had a fail to deliver position at a reg-
istered clearing agency on the settle-
ment day preceding the day that the
security became a threshold security),
shall close out that fail to deliver posi-
tion within thirty-five consecutive set-
tlement days of the effective date of
this amendment by purchasing securi-
ties of like kind and quantity;

(ii) Provided, however, that if a partic-
ipant of a registered clearing agency
has a fail to deliver position at a reg-
istered clearing agency in a threshold
security that was sold pursuant to
§230.144 of this chapter for thirty-five
consecutive settlement days, the par-
ticipant shall immediately thereafter
close out the fail to deliver position in
the security by purchasing securities of
like kind and quantity;

(iii) Provided, however, that a partici-
pant of a registered clearing agency
that has a fail to deliver position at a
registered clearing agency in a thresh-
old security on the effective date of
this amendment and which, prior to
the effective date of this amendment,
had been previously excepted from the
close-out requirement in paragraph
(b)(3) of this section (i.e., because the
participant of a registered clearing
agency had a fail to deliver position in
the threshold security that is attrib-
uted to short sales effected by a reg-
istered options market maker to estab-
lish or maintain a hedge on options po-
sitions that were created before the se-
curity became a threshold security),
shall immediately close out that fail to
deliver position, including any adjust-
ments to the fail to deliver position,
within 35 consecutive settlement days
of the effective date of this amendment
by purchasing securities of like kind
and quantity;

27

§242.203

(iv) If a participant of a registered
clearing agency has a fail to deliver po-
sition at a registered clearing agency
in a threshold security for thirteen
consecutive settlement days, the par-
ticipant and any broker or dealer for
which it clears transactions, including
any market maker that would other-
wise be entitled to rely on the excep-
tion provided in paragraph (b)(2)(iii) of
this section, may not accept a short
sale order in the threshold security
from another person, or effect a short
sale in the threshold security for its
own account, without borrowing the
security or entering into a bona-fide
arrangement to borrow the security,
until the participant closes out the fail
to deliver position by purchasing secu-
rities of like kind and quantity;

(v) If a participant of a registered
clearing agency entitled to rely on the
35 consecutive settlement day close-out
requirement contained in paragraph
M)(B)(H), (b)(3)(ii), or (b)(3)({ii) of this
section has a fail to deliver position at
a registered clearing agency in the
threshold security for 35 consecutive
settlement days, the participant and
any broker or dealer for which it clears
transactions, including any market
maker, that would otherwise be enti-
tled to rely on the exception provided
in paragraph (b)(2)(ii) of this section,
may not accept a short sale order in
the threshold security from another
person, or effect a short sale in the
threshold security for its own account,
without borrowing the security or en-
tering into a bona fide arrangement to
borrow the security, until the partici-
pant closes out the fail to deliver posi-
tion by purchasing securities of like
kind and quantity;

(vi) If a participant of a registered
clearing agency reasonably allocates a
portion of a fail to deliver position to
another registered broker or dealer for
which it clears trades or for which it is
responsible for settlement, based on
such broker or dealer’s short position,
then the provisions of this paragraph
(b)(3) relating to such fail to deliver po-
sition shall apply to the portion of
such registered broker or dealer that
was allocated the fail to deliver posi-
tion, and not to the participant; and

(vii) A participant of a registered
clearing agency shall not be deemed to
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have fulfilled the requirements of this
paragraph (b)(3) where the participant
enters into an arrangement with an-
other person to purchase securities as
required by this paragraph (b)3), and
the participant knows or has reason to
know that the other person will not de-
liver securities in settlement of the
purchase.

(¢) Definitions. (1) For purposes of this
section, the term market maker has the
same meaning as in section 3(a)(38) of
the Securities Exchange Act of 1934
(“Exchange Act’) (156 U.S.C. 78c(a)(38)).

(2) For purposes of this section, the
term participant has the same meaning
as in section 3(a)(24) of the Exchange
Act (156 U.S.C. T8c(a)(24)).

(3) For purposes of this section, the
term registered clearing agency means a
clearing agency, as defined in section
3(a)(23)(A) of the Exchange Act (156
U.S.C. 78c(a)(23)(A)), that is registered
with the Commission pursuant to sec-
tion 17A of the Exchange Act (15 U.S.C.
780-1).

(4) For purposes of this section, the
term security future has the same mean-
ing as in section 3(a)(65) of the Ex-
change Act (15 U.S.C. 78c(a)(bd)).

(5) For purposes of this section, the
term settlement day means any business
day on which deliveries of securities
and payments of money may be made
through the facilities of a registered
clearing agency.

(6) For purposes of this section, the
term threshold security means any eq-
uity security of an issuer that is reg-
istered pursuant to section 12 of the
Exchange Act (16 U.S.C. 781) or for
which the issuer is required to file re-
ports pursuant to section 15(d) of the
Exchange Act (156 U.S.C. 780(d)):

(i) For which there is an aggregate
fail to deliver position for five consecu-
tive settlement days at a registered
clearing agency of 10,000 shares or
more, and that is equal to at least 0.5%
of the issue’s total shares outstanding;

(ii) Is included on a list disseminated
to its members by a self-regulatory or-
ganization; and

(iii) Provided, however, that a security
shall cease to be a threshold security if
the aggregate fail to deliver position at
a registered clearing agency does not
exceed the level specified in paragraph
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(c)(6)(1) of this section for five consecu-
tive settlement days.

(d) Exemptive authority. Upon written
application or upon its own motion,
the Commission may grant an exemp-
tion from the provisions of this sec-
tion, either unconditionally or on spec-
ified terms and conditions, to any
transaction or class of transactions, or
to any security or class of securities,
or to any person or class of persons.

[69 FR 48029, Aug. 6, 2004, as amended at 72
FR 45557, Aug. 14, 2007; 73 FR 61706, Oct. 17,
2008]

§242.204 Close-out requirement.

(a) A participant of a registered
clearing agency must deliver securities
to a registered clearing agency for
clearance and settlement on a long or
short sale in any equity security by
settlement date, or if a participant of a
registered clearing agency has a fail to
deliver position at a registered clearing
agency in any equity security for a
long or short sale transaction in that
equity security, the participant shall,
by no later than the beginning of reg-
ular trading hours on the settlement
day following the settlement date, im-
mediately close out its fail to deliver
position by borrowing or purchasing se-
curities of like kind and quantity; Pro-
vided, however:

(1) If a participant of a registered
clearing agency has a fail to deliver po-
sition at a registered clearing agency
in any equity security and the partici-
pant can demonstrate on its books and
records that such fail to deliver posi-
tion resulted from a long sale, the par-
ticipant shall by no later than the be-
ginning of regular trading hours on the
third consecutive settlement day fol-
lowing the settlement date, imme-
diately close out the fail to deliver po-
sition by purchasing or borrowing secu-
rities of like kind and quantity;

(2) If a participant of a registered
clearing agency has a fail to deliver po-
sition at a registered clearing agency
in any equity security resulting from a
sale of a security that a person is
deemed to own pursuant to §242.200 and
that such person intends to deliver as
soon as all restrictions on delivery
have been removed, the participant
shall, by no later than the begining of
regular trading hours on the thirty-
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fifth consecutive calendar day fol-
lowing the trade date for the trans-
action, immediately close out the fail
to deliver position by purchasing secu-
rities of like kind and quantity; or

(3) If a participant of a registered
clearing agency has a fail to deliver po-
sition at a registered clearing agency
in any equity security that is attrib-
utable to bona fide market making ac-
tivities by a registered market maker,
options market maker, or other mar-
ket maker obligated to quote in the
over-the-counter market, the partici-
pant shall by no later than the begin-
ning of regular trading hours on the
third consecutive settlement day fol-
lowing the settlement date, imme-
diately close out the fail to deliver po-
sition by purchasing or borrowing secu-
rities of like kind and quantity.

(b) If a participant of a registered
clearing agency has a fail to deliver po-
sition in any equity security at a reg-
istered clearing agency and does not
close out such fail to deliver position
in accordance with the requirements of
paragraph (a) of this section, the par-
ticipant and any broker or dealer from
which it receives trades for clearance
and settlement, including any market
maker that would otherwise be entitled
to rely on the exception provided in
§242.203(b)(2)(iii), may not accept a
short sale order in the equity security
from another person, or effect a short
sale in the equity security for its own
account, to the extent that the broker
or dealer submits its short sales to
that participant for clearance and set-
tlement, without first borrowing the
security, or entering into a bona fide
arrangement to borrow the security,
until the participant closes out the fail
to deliver position by purchasing secu-
rities of like kind and quantity and
that purchase has cleared and settled
at a registered clearing agency; Pro-
vided, however: A broker or dealer shall
not be subject to the requirements of
this paragraph if the broker or dealer
timely certifies to the participant of a
registered clearing agency that it has
not incurred a fail to deliver position
on settlement date for a long or short
sale in an equity security for which the
participant has a fail to deliver posi-
tion at a registered clearing agency or

29

§242.204

that the broker or dealer is in compli-
ance with paragraph (e) of this section.

(¢c) The participant must notify any
broker or dealer from which it receives
trades for clearance and settlement, in-
cluding any market maker that would
otherwise be entitled to rely on the ex-
ception provided in §242.203(b)(2)(iii):

(1) That the participant has a fail to
deliver position in an equity security
at a registered clearing agency that
has not been closed out in accordance
with the requirements of paragraph (a)
of this section; and

(2) When the purchase that the par-
ticipant has made to close out the fail
to deliver position has cleared and set-
tled at a registered clearing agency.

(d) If a participant of a registered
clearing agency reasonably allocates a
portion of a fail to deliver position to
another registered broker or dealer for
which it clears trades or from which it
receives trades for settlement, based on
such broker’s or dealer’s short posi-
tion, the provisions of paragraphs (a)
and (b) of this section relating to such
fail to deliver position shall apply to
such registered broker or dealer that
was allocated the fail to deliver posi-
tion, and not to the participant. A
broker or dealer that has been allo-
cated a portion of a fail to deliver posi-
tion that does not comply with the pro-
visions of paragraph (a) of this section
must immediately notify the partici-
pant that it has become subject to the
requirements of paragraph (b) of this
section.

(e) Even if a participant of a reg-
istered clearing agency has not closed
out a fail to deliver position at a reg-
istered clearing agency in accordance
with paragraph (a) of this section, or
has not allocated a fail to deliver posi-
tion to a broker or dealer in accord-
ance with paragraph (d) of this section,
a broker or dealer shall not be subject
to the requirements of paragraph (a) or
(b) of this section if the broker or deal-
er purchases or borrows the securities,
and if:

(1) The purchase or borrow is bona
fide;

(2) The purchase or borrow is exe-
cuted after trade date but by no later
than the end of regular trading hours
on settlement date for the transaction;
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(3) The purchase or borrow is of a
quantity of securities sufficient to
cover the entire amount of that bro-
ker’s or dealer’s fail to deliver position
at a registered clearing agency in that
security; and

(4) The broker or dealer can dem-
onstrate that it has a net flat or net
long position on its books and records
on the day of the purchase or borrow.

(f) A participant of a registered clear-
ing agency shall not be deemed to have
fulfilled the requirements of this sec-
tion where the participant enters into
an arrangement with another person to
purchase or borrow securities as re-
quired by this section, and the partici-
pant knows or has reason to know that
the other person will not deliver secu-
rities in settlement of the purchase or
borrow.

(g) Definitions. (1) For purposes of
this section, the term settlement date
shall mean the business day on which
delivery of a security and payment of
money is to be made through the facili-
ties of a registered clearing agency in
connection with the sale of a security.

(2) For purposes of this section, the
term regular trading hours has the same
meaning as in §600(b)(68) of Regulation
NMS (17 CFR 242.600(b)(68)).

[74 FR 38292, July 31, 2009, as amended at 83
FR 58427, Nov. 19, 2018]

REGULATION ATS—ALTERNATIVE
TRADING SYSTEMS

SOURCE: Sections 242.300 through 242.303 ap-
pear at 63 FR 70921, Dec. 22, 1998, unless oth-
erwise noted.

PRELIMINARY NOTES

1. An alternative trading system is re-
quired to comply with the requirements in
this Regulation ATS, unless such alternative
trading system:

(a) Is registered as a national securities ex-
change;

(b) Is exempt from registration as a na-
tional securities exchange based on the lim-
ited volume of transactions effected on the
alternative trading system; or

(c) Trades only government securities and
certain other related instruments.

All alternative trading systems must com-
ply with the antifraud, antimanipulation,
and other applicable provisions of the federal
securities laws.

2. The requirements imposed upon an alter-
native trading system by Regulation ATS
are in addition to any requirements applica-
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ble to broker-dealers registered under sec-
tion 15 of the Act, (15 U.S.C. 780).

3. An alternative trading system must
comply with any applicable state law relat-
ing to the offer or sale of securities or the
registration or regulation of persons or enti-
ties effecting transactions in securities.

4. The disclosures made pursuant to the
provisions of this section are in addition to
any other disclosure requirements under the
federal securities laws.

§242.300 Definitions.

For purposes of this section, the fol-
lowing definitions shall apply:

(a) Alternative trading system means
any organization, association, person,
group of persons, or system:

(1) That constitutes, maintains, or
provides a market place or facilities
for bringing together purchasers and
sellers of securities or for otherwise
performing with respect to securities
the functions commonly performed by
a stock exchange within the meaning
of §240.3b-16 of this chapter; and

(2) That does not:

(i) Set rules governing the conduct of
subscribers other than the conduct of
such subscribers’ trading on such orga-
nization, association, person, group of
persons, or system; or

(ii) Discipline subscribers other than
by exclusion from trading.

(b) Subscriber means any person that
has entered into a contractual agree-
ment with an alternative trading sys-
tem to access such alternative trading
system for the purpose of effecting
transactions in securities or submit-
ting, disseminating, or displaying or-
ders on such alternative trading sys-
tem, including a customer, member,
user, or participant in an alternative
trading system. A subscriber, however,
shall not include a national securities
exchange or national securities asso-
ciation.

(c) Affiliate of a subscriber means any
person that, directly or indirectly, con-
trols, is under common control with, or
is controlled by, the subscriber, includ-
ing any employee.

(d) Debt security shall mean any secu-
rity other than an equity security, as
defined in §240.3a11-1 of this chapter, as
well as non-participatory preferred
stock.
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(e) Order means any firm indication
of a willingness to buy or sell a secu-
rity, as either principal or agent, in-
cluding any bid or offer quotation,
market order, limit order, or other
priced order.

(f) Control means the power, directly
or indirectly, to direct the manage-
ment or policies of the broker-dealer of
an alternative trading system, whether
through ownership of securities, by
contract, or otherwise. A person is pre-
sumed to control the broker-dealer of
an alternative trading system, if that
person:

(1) Is a director, general partner, or
officer exercising executive responsi-
bility (or having similar status or per-
forming similar functions);

(2) Directly or indirectly has the
right to vote 25 percent or more of a
class of voting security or has the
power to sell or direct the sale of 25
percent or more of a class of voting se-
curities of the broker-dealer of the al-
ternative trading system; or

(3) In the case of a partnership, has
contributed, or has the right to receive
upon dissolution, 25 percent or more of
the capital of the broker-dealer of the
alternative trading system.

(g) NMS stock shall have the meaning
provided in §242.600; provided, however,
that a debt or convertible debt security
shall not be deemed an NMS stock for
purposes of this Regulation ATS.

(h) Effective transaction reporting plan
shall have the meaning provided in
§242.600.

(i) Corporate debt security shall mean
any security that:

(1) Evidences a liability of the issuer
of such security;

(2) Has a fixed maturity date that is
at least one year following the date of
issuance; and

(3) Is not an exempted security, as
defined in section 3(a)(12) of the Act (15
U.S.C. 78c(a)(12)).

(j) Commercial paper shall mean any
note, draft, or bill of exchange which
arises out of a current transaction or
the proceeds of which have been or are
to be used for current transactions, and
which has a maturity at the time of
issuance of not exceeding nine months,
exclusive of days of grace, or any re-
newal thereof the maturity of which is
likewise limited.
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(k) NMS Stock ATS means an alter-
native trading system, as defined in
paragraph (a) of this section, that
trades NMS stocks, as defined in para-
graph (g) of this section.

[62 FR 544, Jan. 3, 1997, as amended at 70 FR
37619, June 29, 2005; 74 FR 52372, Oct. 9, 2009;
83 FR 38911, Aug. 7, 2018]

§242.301 Requirements for alternative
trading systems.

(a) Scope of section. An alternative
trading system shall comply with the
requirements in paragraph (b) of this
section, unless such alternative trading
system:

(1) Is registered as an exchange under
section 6 of the Act, (15 U.S.C. 78f);

(2) Is exempted by the Commission
from registration as an exchange based
on the limited volume of transactions
effected;

(3) Is operated by a national securi-
ties association;

(4)(1) Is registered as a broker-dealer
under sections 15(b) or 15C of the Act
(15 U.S.C. 780(b), and 780-5), or is a
bank, and

(ii) Limits its securities activities to
the following instruments:

(A) Government securities, as defined
in section 3(a)(42) of the Act, (15 U.S.C.
78c(a)(42));

(B) Repurchase and reverse repur-
chase agreements solely involving se-
curities included within paragraph
(a)(4)(ii)(A) of this section;

(C) Any put, call, straddle, option, or
privilege on a government security,
other than a put, call, straddle, option,
or privilege that:

(1) Is traded on one or more national
securities exchanges; or

(2) For which quotations are dissemi-
nated through an automated quotation
system operated by a registered securi-
ties association; and

(D) Commercial paper.

(5) Is exempted, conditionally or un-
conditionally, by Commission order,
after application by such alternative
trading system, from one or more of
the requirements of paragraph (b) of
this section or §242.304. The Commis-
sion will grant such exemption only
after determining that such an order is
consistent with the public interest, the
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protection of investors, and the re-
moval of impediments to, and perfec-
tion of the mechanisms of, a national
market system.

(b) Requirements. Every alternative
trading system subject to this Regula-
tion ATS, pursuant to paragraph (a) of
this section, shall comply with the re-
quirements in this paragraph (b).

(1) Broker-dealer registration. The al-
ternative trading system shall register
as a broker-dealer under section 15 of
the Act, (156 U.S.C. 780).

(2) Notice. (i) The alternative trading
system shall file an initial operation
report on Form ATS, §249.637 of this
chapter, in accordance with the in-
structions therein, at least 20 days
prior to commencing operation as an
alternative trading system.

(ii) The alternative trading system
shall file an amendment on Form ATS
at least 20 calendar days prior to im-
plementing a material change to the
operation of the alternative trading
system.

(iii) If any information contained in
the initial operation report filed under
paragraph (b)(2)(i) of this section be-
comes inaccurate for any reason and
has not been previously reported to the
Commission as an amendment on Form
ATS, the alternative trading system
shall file an amendment on Form ATS
correcting such information within 30
calendar days after the end of each cal-
endar quarter in which the alternative
trading system has operated.

(iv) The alternative trading system
shall promptly file an amendment on
Form ATS correcting information pre-
viously reported on Form ATS after
discovery that any information filed
under paragraphs (b)(2)(i), (ii) or (iii) of
this section was inaccurate when filed.

(v) The alternative trading system
shall promptly file a cessation of oper-
ations report on Form ATS in accord-
ance with the instructions therein
upon ceasing to operate as an alter-
native trading system.

(vi) Every notice or amendment filed
pursuant to this paragraph (b)(2) shall
constitute a ‘‘report’” within the mean-
ing of sections 11A, 17(a), 18(a), and
32(a), (15 U.S.C. 78k-1, 78q(a), 78r(a), and
78ff(a)), and any other applicable provi-
sions of the Act.
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(vii) The reports provided for in para-
graph (b)(2) of this section shall be con-
sidered filed upon receipt by the Divi-
sion of Trading and Markets, at the
Commission’s principal office in Wash-
ington, DC. Duplicate originals of the
reports provided for in paragraphs
(b)(2)(I) through (v) of this section
must be filed with surveillance per-
sonnel designated as such by any self-
regulatory organization that is the des-
ignated examining authority for the al-
ternative trading system pursuant to
§240.17d-1 of this chapter simulta-
neously with filing with the Commis-
sion. Duplicates of the reports required
by paragraph (b)(9) of this section shall
be provided to surveillance personnel
of such self-regulatory authority upon
request. All reports filed pursuant to
this paragraph (b)(2) and paragraph
(b)(9) of this section shall be deemed
confidential when filed.

(viii) An NMS Stock ATS that is op-
erating pursuant to an initial oper-
ation report on Form ATS on file with
the Commission as of January 7, 2019
(‘‘Legacy NMS Stock ATS’) shall be
subject to the requirements of para-
graphs (b)(2)(i) through (vii) of this sec-
tion until that ATS files an initial
Form ATS-N with the Commaission pur-
suant to §242.304(a)(1)(iv)(A). There-
after, the Legacy NMS Stock ATS
shall file reports pursuant to §242.304.
An alternative trading system that
trades NMS stocks and securities other
than NMS stocks shall be subject to
the requirements of §242.304 of this
chapter with respect to NMS stocks
and paragraph (b)(2) of this section
with respect to non-NMS stocks. As of
January 7, 2019, an entity seeking to
operate as an NMS Stock ATS shall
not be subject to the requirements of
paragraphs (b)(2)(i) through (vii) of this
section and shall file reports pursuant
to §242.304.

(3) Order display and execution access.
(i) An alternative trading system shall
comply with the requirements set forth
in paragraph (b)(3)(ii) of this section,
with respect to any NMS stock in
which the alternative trading system:

(A) Displays subscriber orders to any
person (other than alternative trading
system employees); and

(B) During at least 4 of the preceding
6 calendar months, had an average
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daily trading volume of 5 percent or
more of the aggregate average daily
share volume for such NMS stock as re-
ported by an effective transaction re-
porting plan.

(ii) Such alternative trading system
shall provide to a national securities
exchange or national securities asso-
ciation the prices and sizes of the or-
ders at the highest buy price and the
lowest sell price for such NMS stock,
displayed to more than one person in
the alternative trading system, for in-
clusion in the quotation data made
available by the national securities ex-
change or national securities associa-
tion to vendors pursuant to §242.602.

(iii) With respect to any order dis-
played pursuant to paragraph (b)(3)(ii)
of this section, an alternative trading
system shall provide to any broker-
dealer that has access to the national
securities exchange or national securi-
ties association to which the alter-
native trading system provides the
prices and sizes of displayed orders pur-
suant to paragraph (b)(3)(ii) of this sec-
tion, the ability to effect a transaction
with such orders that is:

(A) Equivalent to the ability of such
broker-dealer to effect a transaction
with other orders displayed on the ex-
change or by the association; and

(B) At the price of the highest priced
buy order or lowest priced sell order
displayed for the lesser of the cumu-
lative size of such priced orders entered
therein at such price, or the size of the
execution sought by such broker-deal-
er.

(4) Fees. The alternative trading sys-
tem shall not charge any fee to broker-
dealers that access the alternative
trading system through a national se-
curities exchange or national securi-
ties association, that is inconsistent
with equivalent access to the alter-
native trading system required by
paragraph (b)(3)(iii) of this section. In
addition, if the national securities ex-
change or national securities associa-
tion to which an alternative trading
system provides the prices and sizes of
orders under paragraphs (b)(3)(ii) and
(b)(3)(iii) of this section establishes
rules designed to assure consistency
with standards for access to quotations
displayed on such national securities
exchange, or the market operated by
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such national securities association,
the alternative trading system shall
not charge any fee to members that is
contrary to, that is not disclosed in the
manner required by, or that is incon-
sistent with any standard of equivalent
access established by such rules.

() Fair access. (i) An alternative trad-
ing system shall comply with the re-
quirements in paragraph (b)(d)(ii) of
this section, if during at least 4 of the
preceding 6 calendar months, such al-
ternative trading system had:

(A) With respect to any NMS stock, 5
percent or more of the average daily
volume in that security reported by an
effective transaction reporting plan;

(B) With respect to an equity secu-
rity that is not an NMS stock and for
which transactions are reported to a
self-regulatory organization, 5 percent
or more of the average daily trading
volume in that security as calculated
by the self-regulatory organization to
which such transactions are reported;

(C) With respect to municipal securi-
ties, b percent or more of the average
daily volume traded in the United
States; or

(D) With respect to corporate debt se-
curities, b percent or more of the aver-
age daily volume traded in the United
States.

(ii) An alternative trading system
shall:

(A) Establish written standards for
granting access to trading on its sys-
tem;

(B) Not unreasonably prohibit or
limit any person in respect to access to
services offered by such alternative
trading system by applying the stand-
ards established under paragraph
(b)(5)(i1)(A) of this section in an unfair
or discriminatory manner;

(C) Make and keep records of:

(1) All grants of access including, for
all subscribers, the reasons for grant-
ing such access; and

(2) All denials or limitations of ac-
cess and reasons, for each applicant,
for denying or limiting access; and

(D) Report the information required
on Form ATS-R (§249.638 of this chap-
ter) regarding grants, denials, and limi-
tations of access.

(iii) Notwithstanding paragraph
(b)(5)(1) of this section, an alternative
trading system shall not be required to
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comply with the requirements in para-
graph (b)(5)(ii) of this section, if such
alternative trading system:

(A) Matches customer orders for a se-
curity with other customer orders;

(B) Such customers’ orders are not
displayed to any person, other than
employees of the alternative trading
system; and

(C) Such orders are executed at a
price for such security disseminated by
an effective transaction reporting plan,
or derived from such prices.

(6) Capacity, integrity, and security of
automated systems. (i) The alternative
trading system shall comply with the
requirements in paragraph (b)(6)(ii) of
this section, if during at least 4 of the
preceding 6 calendar months, such al-
ternative trading system had:

(A) With respect to municipal securi-
ties, 20 percent or more of the average
daily volume traded in the TUnited
States; or

(B) With respect to corporate debt se-
curities, 20 percent or more of the aver-
age daily volume traded in the United
States.

(ii) With respect to those systems
that support order entry, order rout-
ing, order execution, transaction re-
porting, and trade comparison, the al-
ternative trading system shall:

(A) Establish reasonable current and
future capacity estimates;

(B) Conduct periodic capacity stress
tests of critical systems to determine
such system’s ability to process trans-
actions in an accurate, timely, and ef-
ficient manner;

(C) Develop and implement reason-
able procedures to review and keep cur-
rent its system development and test-
ing methodology;

(D) Review the vulnerability of its
systems and data center computer op-
erations to internal and external
threats, physical hazards, and natural
disasters;

(E) Establish adequate contingency
and disaster recovery plans;

(F) On an annual basis, perform an
independent review, in accordance with
established audit procedures and stand-
ards, of such alternative trading sys-
tem’s controls for ensuring that para-
graphs (b)(6)(ii)(A) through (E) of this
section are met, and conduct a review
by senior management of a report con-
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taining the recommendations and con-
clusions of the independent review; and

(&) Promptly notify the Commission
staff of material systems outages and
significant systems changes.

(iii) Notwithstanding paragraph
(b)(6)(1) of this section, an alternative
trading system shall not be required to
comply with the requirements in para-
graph (b)(6)(ii) of this section, if such
alternative trading system:

(A) Matches customer orders for a se-
curity with other customer orders;

(B) Such customers’ orders are not
displayed to any person, other than
employees of the alternative trading
system; and

(C) Such orders are executed at a
price for such security disseminated by
an effective transaction reporting plan,
or derived from such prices.

(7)) Examinations, inspections, and in-
vestigations. The alternative trading
system shall permit the examination
and inspection of its premises, systems,
and records, and cooperate with the ex-
amination, inspection, or investigation
of subscribers, whether such examina-
tion is being conducted by the Commis-
sion or by a self-regulatory organiza-
tion of which such subscriber is a mem-
ber.

(8) Recordkeeping. The alternative
trading system shall:

(i) Make and keep current the records
specified in §242.302; and

(ii) Preserve the records specified in
§242.303.

(9) Reporting. The alternative trading
system shall:

(i) Separately file the information re-
quired by Form ATS-R (§249.638 of this
chapter) for transactions in NMS
stocks, as defined in paragraph (g) of
this section, and transactions in secu-
rities other than NMS stocks within 30
calendar days after the end of each cal-
endar quarter in which the market has
operated after the effective date of this
section; and

(ii) Separately file the information
required by Form ATS-R for trans-
actions in NMS stocks and trans-
actions in securities other than NMS
stocks within 10 calendar days after an
alternative trading system ceases to
operate.
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(10) Written procedures to ensure the
confidential treatment of trading informa-
tion. (i) The alternative trading system
shall establish adequate written safe-
guards and written procedures to pro-
tect subscribers’ confidential trading
information. Such written safeguards
and written procedures shall include:

(A) Limiting access to the confiden-
tial trading information of subscribers
to those employees of the alternative
trading system who are operating the
system or responsible for its compli-
ance with these or any other applicable
rules;

(B) Implementing standards control-
ling employees of the alternative trad-
ing system trading for their own ac-
counts; and

(ii) The alternative trading system
shall adopt and implement adequate
written oversight procedures to ensure
that the written safeguards and proce-
dures established pursuant to para-
graph (b)(10)(i) of this section are fol-
lowed.

(11) Name. The alternative trading
system shall not use in its name the
word ‘‘exchange,” or derivations of the
word ‘‘exchange,”” such as the term
“‘stock market.”

[63 FR 70921, Dec. 22, 1998, as amended at 65
FR 13235, Mar. 13, 2000; 70 FR 37619, June 29,
2005; 74 FR 52372, Oct. 9, 2009; 79 FR 72436,
Dec. 5, 2014; 83 FR 38911, Aug. 7, 2018]

§242.302 Recordkeeping requirements
for alternative trading systems.

To comply with the condition set
forth in paragraph (b)(8) of §242.301, an
alternative trading system shall make
and keep current the following records:

(a) A record of subscribers to such al-
ternative trading system (identifying
any affiliations between the alter-
native trading system and subscribers
to the alternative trading system, in-
cluding common directors, officers, or
owners);

(b) Daily summaries of trading in the
alternative trading system including:

(1) Securities for which transactions
have been executed;

(2) Transaction volume, expressed
with respect to equity securities in:

(i) Number of trades;

(ii) Number of shares traded; and

(iii) Total settlement value in terms
of U.S. dollars; and
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(3) Transaction volume, expressed
with respect to debt securities in:

(i) Number of trades; and

(ii) Total U.S. dollar value; and

(c) Time-sequenced records of order
information in the alternative trading
system, including:

(1) Date and time (expressed in terms
of hours, minutes, and seconds) that
the order was received;

(2) Identity of the security;

(3) The number of shares, or principal
amount of bonds, to which the order
applies;

(4) An identification of the order as
related to a program trade or an index
arbitrage trade as defined in New York
Stock Exchange Rule 80A;

(5) The designation of the order as a
buy or sell order;

(6) The designation of the order as a
short sale order;

(7) The designation of the order as a
market order, limit order, stop order,
stop limit order, or other type or order;

(8) Any limit or stop price prescribed
by the order;

(9) The date on which the order ex-
pires and, if the time in force is less
than one day, the time when the order
expires;

(10) The time limit during which the
order is in force;

(11) Any instructions to modify or
cancel the order;

(12) The type of account, i.e., retail,
wholesale, employee, proprietary, or
any other type of account designated
by the alternative trading system, for
which the order is submitted;

(13) Date and time (expressed in
terms of hours, minutes, and seconds)
that the order was executed;

(14) Price at which the order was exe-
cuted;

(15) Size of the order executed (ex-
pressed in number of shares or units or
principal amount); and

(16) Identity of the parties to the
transaction.

§242.303 Record preservation require-
ments for alternative trading sys-
tems.

(a) To comply with the condition set
forth in paragraph (b)(8) of §242.301, an
alternative trading system shall pre-
serve the following records:

(1) For a period of not less than three
years, the first two years in an easily
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accessible place, an alternative trading
system shall preserve:

(i) All records required to be made
pursuant to §242.302;

(ii) All notices provided by such al-
ternative trading system to subscribers
generally, whether written or commu-
nicated through automated means, in-
cluding, but not limited to, notices ad-
dressing hours of system operations,
system malfunctions, changes to sys-
tem procedures, maintenance of hard-
ware and software, instructions per-
taining to access to the market and de-
nials of, or limitations on, access to
the alternative trading system;

(iii) If subject to paragraph (b)(5)(ii)
of §242.301, at least one copy of such al-
ternative trading system’s standards
for access to trading, all documents
relevant to the alternative trading sys-
tems decision to grant, deny, or limit
access to any person, and all other doc-
uments made or received by the alter-
native trading system in the course of
complying with paragraph (b)(5) of
§242.301; and

(iv) At least one copy of all docu-
ments made or received by the alter-
native trading system in the course of
complying with paragraph (b)(6) of
§242.301, including all correspondence,
memoranda, papers, books, notices, ac-
counts, reports, test scripts, test re-
sults, and other similar records.

(v) At least one copy of the written
safeguards and written procedures to
protect subscribers’ confidential trad-
ing information and the written over-
sight procedures created in the course
of complying with paragraph (b)(10) of
§242.301.

(2) During the life of the enterprise
and of any successor enterprise, an al-
ternative trading system shall pre-
serve:

(i) All partnership articles or, in the
case of a corporation, all articles of in-
corporation or charter, minute books
and stock certificate books; and

(ii) Copies of reports filed pursuant to
paragraph (b)(2) of §242.301 or §242.304
of this chapter and records made pursu-
ant to paragraph (b)(5) of §242.301 of
this chapter.

(b) The records required to be main-
tained and preserved pursuant to para-
graph (a) of this section must be pro-
duced, reproduced, and maintained in
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paper form or in any of the forms per-
mitted under §240.17a—4(f) of this chap-
ter.

(c) Alternative trading systems must
comply with any other applicable rec-
ordkeeping or reporting requirement in
the Act, and the rules and regulations
thereunder. If the information in a
record required to be made pursuant to
this section is preserved in a record
made pursuant to §240.17a-3 or
§240.17a—4 of this chapter, or otherwise
preserved by the alternative trading
system (whether in summary or some
other form), this section shall not re-
quire the sponsor to maintain such in-
formation in a separate file, provided
that the sponsor can promptly sort and
retrieve the information as if it had
been kept in a separate file as a record
made pursuant to this section, and pre-
serves the information in accordance
with the time periods specified in para-
graph (a) of this section.

(d) The records required to be main-
tained and preserved pursuant to this
section may be prepared or maintained
by a service bureau, depository, or
other recordkeeping service on behalf
of the alternative trading system. An
agreement with a service bureau, de-
pository, or other recordkeeping serv-
ice shall not relieve the alternative
trading system from the responsibility
to prepare and maintain records as
specified in this section. The service
bureau, depository, or other record-
keeping service shall file with the
Commission a written undertaking in a
form acceptable to the Commission,
signed by a duly authorized person, to
the effect that such records are the
property of the alternative trading sys-
tem required to be maintained and pre-
served and will be surrendered prompt-
1y on request of the alternative trading
system, and shall include the following
provision: With respect to any books
and records maintained or preserved on
behalf of (name of alternative trading
system), the undersigned hereby under-
takes to permit examination of such
books and records at any time, or from
time to time, during business hours by
the staff of the Securities and Ex-
change Commission, any self-regu-
latory organization of which the alter-
native trading system is a member, or
any State securities regulator having
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jurisdiction over the alternative trad-
ing system, and to promptly furnish to
the Commission, self-regulatory orga-
nization of which the alternative trad-
ing system is a member, or any State
securities regulator having jurisdiction
over the alternative trading system a
true, correct, complete and current
hard copy of any, all, or any part of,
such books and records.

(e) Every alternative trading system
shall furnish to any representative of
the Commission promptly upon re-
quest, legible, true, and complete cop-
ies of those records that are required to
be preserved under this section.

[63 FR 70921, Dec. 22, 1998, as amended at 66
FR 55841, Nov. 2, 2001; 83 FR 38911, Aug. 7,
2018]

§242.304 NMS Stock ATSs.

(a) Conditions to the exemption. Unless
not required to comply with Regula-
tion ATS pursuant to §242.301(a), an
NMS Stock ATS must comply with
§§242.300 through  242.304 (except
§242.301(b)(2)(1) through (vii)) to be ex-
empt pursuant to §240.3a1-1(a)(2).

(1) Initial Form ATS-N. (i) Filing and
effectiveness requirement. No exemption
is available to an NMS Stock ATS pur-
suant to §240.3al-1(a)(2) unless the
NMS Stock ATS files with the Com-
mission an initial Form ATS-N, in ac-
cordance with the conditions of this
section, and the initial Form ATS-N is
effective pursuant to paragraph
(a)(1)(iii) or (a)(1)(iv)(A) of this section.

(ii) Commission review period. (A) The
Commission may, by order, as provided
in paragraph (a)(1)(iii) of this section,
declare an initial Form ATS-N filed by
an NMS Stock ATS ineffective no later
than 120 calendar days from the date of
filing with the Commission, or, if ap-
plicable, the end of the extended review
period. The Commission may extend
the initial Form ATS-N review period
for:

(I) An additional 90 calendar days, if
the Form ATS-N is unusually lengthy
or raises novel or complex issues that
require additional time for review, in
which case the Commission will notify
the NMS Stock ATS in writing within
the initial 120-calendar day review pe-
riod and will briefly describe the rea-
son for the determination for which ad-
ditional time for review is required; or
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(2) Any extended review period to
which a duly authorized representative
of the NMS Stock ATS agrees in writ-
ing.

(B) During review by the Commission
of the initial Form ATS-N, the NMS
Stock ATS shall amend its initial
Form ATS-N pursuant to the require-
ments of paragraphs (a)(2)(i)(B) and (C)
of this section. To make material
changes to its initial Form ATS-N dur-
ing the Commission review period, the
NMS Stock ATS shall withdraw its
filed initial Form ATS-N and may
refile an initial Form ATS-N pursuant
to paragraph (a)(1) of this section.

(iii) Effectiveness; Ineffectiveness deter-
mination. (A) An initial Form ATS-N,
as amended, filed by an NMS Stock
ATS will become effective, unless de-
clared ineffective, upon the earlier of:

(I) The completion of review by the
Commission and publication pursuant
to paragraph (b)(2)(i) of this section; or

(2) The expiration of the review pe-
riod, or, if applicable, the end of the ex-
tended review period, pursuant to para-
graph (a)(1)(ii) of this section.

(B) The Commission will, by order,
declare an initial Form ATS-N ineffec-
tive if it finds, after notice and oppor-
tunity for hearing, that such action is
necessary or appropriate in the public
interest, and is consistent with the
protection of investors. If the Commis-
sion declares an initial Form ATS-N
ineffective, the NMS Stock ATS shall
be prohibited from operating as an
NMS Stock ATS pursuant to §240.3al-
1(a)(2). An initial Form ATS-N de-
clared ineffective does not prevent the
NMS Stock ATS from subsequently fil-
ing a new Form ATS-N.

(iv) Transition for Legacy NMS Stock
ATSs. (A) Initial Form ATS-N filing re-
quirements. A Legacy NMS Stock ATS
shall file with the Commission an ini-
tial Form ATS-N, in accordance with
the conditions of this section, no ear-
lier than January 7, 2019, and no later
than February 8, 2019. An initial Form
ATS-N filed by a Legacy NMS Stock
ATS shall supersede and replace for
purposes of the exemption the pre-
viously filed Form ATS of the Legacy
NMS Stock ATS. The Legacy NMS
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Stock ATS may operate, on a provi-
sional basis, pursuant to the filed ini-
tial Form ATS-N, and any amend-
ments thereto, during the review of the
initial Form ATS-N by the Commis-
sion. An initial Form ATS-N filed by a
Legacy NMS Stock ATS, as amended,
will become effective, unless declared
ineffective, upon the earlier of:

(I) The completion of review by the
Commission and publication pursuant
to paragraph (b)(2)(i) of this section; or

(2) The expiration of the review pe-
riod, or, if applicable, the end of the ex-
tended review period, pursuant to para-
graph (a)(1)(iv)(B) of this section.

(B) Commission review period; Ineffec-
tiveness determination. The Commission
may, by order, as provided in para-
graph (a)(1)(iii) of this section, declare
an initial Form ATS-N filed by a Leg-
acy NMS Stock ATS ineffective no
later than 120 calendar days from the
date of filing with the Commission, or,
if applicable, the end of the extended
review period. The Commission may
extend the initial Form ATS-N review
period for a Legacy NMS Stock ATS
for:

(I) An additional 120 calendar days if
the initial Form ATS-N is unusually
lengthy or raises novel or complex
issues that require additional time for
review, in which case the Commission
will notify the Legacy NMS Stock ATS
in writing within the initial 120-cal-
endar day review period and will brief-
ly describe the reason for the deter-
mination for which additional time for
review is required; or

(2) Any extended review period to
which a duly-authorized representative
of the Legacy NMS Stock ATS agrees
in writing.

(C) Amendments to initial Form ATS-N.
During review by the Commission of
the initial Form ATS-N filed by a Leg-
acy NMS Stock ATS, the Legacy NMS
Stock ATS shall amend its initial
Form ATS-N pursuant to the require-
ments of  paragraphs (a)(2)(1)(A)
through (D) of this section.

(2) Form ATS-N amendment. (i) Filing
requirements. An NMS Stock ATS shall
amend a Form ATS-N, in accordance
with the conditions of this section:

(A) At least 30 calendar days, except
as provided by paragraph (a)(2)(i)(D) of
this section, prior to the date of imple-
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mentation of a material change to the
operations of the NMS Stock ATS or to
the activities of the broker-dealer op-
erator or its affiliates that are subject
to disclosure on Form ATS-N (‘‘Mate-
rial Amendment’’);

(B) No later than 30 calendar days
after the end of each calendar quarter
to correct information that has become
inaccurate or incomplete for any rea-
son and was not required to be reported
to the Commission as a Form ATS-N
amendment pursuant to paragraphs
(a)(2)(1)(A), (C), or (D) of this section
(“‘Updating Amendment’’);

(C) Promptly, to correct information
in any previous disclosure on Form
ATS-N, after discovery that any infor-
mation previously filed on Form ATS-
N was materially inaccurate or incom-
plete when filed (‘‘Correcting Amend-
ment’’); or

(D) No later than seven calendar days
after information required to be dis-
closed in Part III, Items 24 and 25 on
Form ATS-N has become inaccurate or
incomplete (‘‘Order Display and Fair
Access Amendment’’).

(ii) Commission review period, Ineffec-
tiveness determination. The Commission
will, by order, declare ineffective any
Form ATS-N amendment filed pursu-
ant to paragraphs (a)(2)(i)(A) through
(D) of this section, no later than 30 cal-
endar days from filing with the Com-
mission, if the Commission finds that
such action is necessary or appropriate
in the public interest, and is consistent
with the protection of investors. A
Form ATS-N amendment declared inef-
fective shall prohibit the NMS Stock
ATS from operating pursuant to the in-
effective Form ATS-N amendment. A
Form ATS-N amendment declared inef-
fective does not prevent the NMS
Stock ATS from subsequently filing a
new Form ATS-N amendment. During
review by the Commission of a Mate-
rial Amendment, the NMS Stock ATS
shall amend the Material Amendment
pursuant to the requirements of para-
graphs (a)(2)(1)(B) through (C) of this
section. To make material changes to a
filed Material Amendment during the
Commission review period, an NMS
Stock ATS shall withdraw its filed Ma-
terial Amendment and must file the
new Material Amendment pursuant to
(a)(2)(1)(A) of this section.
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(3) Notice of cessation. An NMS Stock
ATS shall notice its cessation of oper-
ations on Form ATS-N at least 10 busi-
ness days prior to the date the NMS
Stock ATS will cease to operate as an
NMS Stock ATS. The notice of ces-
sation shall cause the Form ATS-N to
become ineffective on the date des-
ignated by the NMS Stock ATS.

(4) Suspension, limitation, and revoca-
tion of the exemption from the definition
of exchange. (i) The Commission will,
by order, if it finds, after notice and
opportunity for hearing, that such ac-
tion is necessary or appropriate in the
public interest, and is consistent with
the protection of investors, suspend for
a period not exceeding twelve months,
limit, or revoke the exemption for an
NMS Stock ATS pursuant to §240.3al-
1(a)(2) of this chapter.

(ii) If the exemption for an NMS
Stock ATS is suspended or revoked
pursuant to paragraph (a)(4)(i) of this
section, the NMS Stock ATS shall be
prohibited from operating pursuant to
the exemption pursuant to §240.3al-
1(a)(2) of this chapter. If the exemption
for an NMS Stock ATS is limited pur-
suant to paragraph (a)(4)(i) of this sec-
tion, the NMS Stock ATS shall be pro-
hibited from operating in a manner
otherwise inconsistent with the terms
and conditions of the Commission
order.

(b) Public disclosures. (1) Every Form
ATS-N filed pursuant to this section
shall constitute a ‘‘report’” within the
meaning of sections 11A, 17(a), 18(a),
and 32(a) (15 U.S.C. 78k-1, 78q(a), 78r(a),
and 78ff(a)), and any other applicable
provisions of the Act.

(2) The Commission will make public
via posting on the Commission’s
website, each:

(i) Effective initial Form ATS-N, as
amended;

(ii) Order of ineffective initial Form
ATS-N;

(iii) Form ATS-N amendment to an
effective Form ATS-N:

(A) Material Amendments: The cover
page of the Material Amendment will
be made public by the Commission
upon filing and, unless the Commission
declares the Material Amendment inef-
fective, the entirety of the Material
Amendment, as amended, will be made
public by the Commission following
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the expiration of the review period pur-
suant to paragraph (a)(2)(ii) of this sec-
tion.

(B) Updating, Correcting, and Order
Display and Fair Access Amendments:
The entirety of Updating, Correcting,
and Order Display and Fair Access
Amendments will be made public by
the Commission upon filing. Notwith-
standing the foregoing, an Updating or
Correcting Amendment filed to a Mate-
rial Amendment will be made public by
the Commission following the expira-
tion of the review period for such Mate-
rial Amendment pursuant to paragraph
(a)(2)(ii) of this section.

(iv) Order of ineffective Form ATS-N
amendment;

(v) Notice of cessation; and

(vi) Order suspending, limiting, or re-
voking the exemption for an NMS
Stock ATS from the definition of an
“exchange’ pursuant to §240.3a1-1(a)(2)
of this chapter.

(3) Each NMS Stock ATS shall make
public via posting on its website a di-
rect URL hyperlink to the Commis-
sion’s website that contains the docu-
ments enumerated in paragraph (b)(2)
of this section.

(¢c) Form ATS-N disclosure require-
ments. (1) An NMS Stock ATS must file
a Form ATS-N in accordance with the
instructions therein.

(2) Any report required to be filed
with the Commission under this sec-
tion shall be filed on Form ATS-N, and
include all information as prescribed in
Form ATS-N and the instructions
thereto. Such document shall be exe-
cuted at, or prior to, the time Form
ATS-N is filed and shall be retained by
the NMS Stock ATS in accordance
with §§242.303 and §232.302 of this chap-
ter, and the instructions in Form ATS-
N.

[83 FR 38911, Aug. 7, 2018]

CUSTOMER MARGIN REQUIREMENTS FOR
SECURITY FUTURES

SOURCE: 67 FR 53176, Aug. 14, 2002, unless
otherwise noted.
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§242.400 Customer margin require-
ments for security futures—author-
ity, purpose, interpretation, and
scope.

(a) Authority and purpose. Sections
242.400 through 242.406 and 17 CFR 41.42
through 41.49 (‘‘this Regulation,
§§242.400 through 242.406’’) are issued by
the Securities and Exchange Commis-
sion (‘‘Commission’) jointly with the
Commodity Futures Trading Commis-
sion (““CFTC”), pursuant to authority
delegated by the Board of Governors of
the Federal Reserve System under sec-
tion 7(c)(2)(A) of the Securities Ex-
change Act of 1934 (‘‘Act”) (16 U.S.C.
782(c)(2)(A)). The principal purpose of
this Regulation (§§242.400 through
242.406) is to regulate customer margin
collected by brokers, dealers, and
members of national securities ex-
changes, including futures commission
merchants required to register as bro-
kers or dealers under section 15(b)(11)
of the Act (15 U.S.C. T780(b)(11)), relat-
ing to security futures.

(b) Interpretation. This Regulation
(§§242.400 through 242.406) shall be
jointly interpreted by the Commission
and the CFTC, consistent with the cri-
teria set forth in clauses (i) through
(iv) of section 7(c)(2)(B) of the Act (15
U.S.C. 78g(c)(2)(B)) and the provisions
of Regulation T (12 CFR part 220).

(¢) Scope. (1) This Regulation
(§§242.400 through 242.406) does not pre-
clude a self-regulatory authority,
under rules that are effective in ac-
cordance with section 19(b)(2) of the
Act (15 U.S.C. T8s(b)(2)) or section
19(b)(7) of the Act (15 U.S.C. 78s(b)(7))
and, as applicable, section 5c(c) of the
Commodity Exchange Act (‘“‘CEA”) (7
U.S.C. 7a-2(c)), or a security futures
intermediary from imposing additional
margin requirements on security fu-
tures, including higher initial or main-
tenance margin levels, consistent with
this Regulation (§§242.400 through
242.406), or from taking appropriate ac-
tion to preserve its financial integrity.

(2) This Regulation (§§242.400 through
242.406) does not apply to:

(i) Financial relations between a cus-
tomer and a security futures inter-
mediary to the extent that they com-
ply with a portfolio margining system
under rules that meet the criteria set
forth in section 7(c)(2)(B) of the Act (15
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U.S.C. 782(c)(2)(B)) and that are effec-
tive in accordance with section 19(b)(2)
of the Act (15 U.S.C. 78s(b)(2)) and, as
applicable, section b5c(c) of the CEA (7
U.S.C. Ta-2(¢c));

(ii) Financial relations between a se-
curity futures intermediary and a for-
eign person involving security futures
traded on or subject to the rules of a
foreign board of trade;

(iii) Margin requirements that clear-
ing agencies registered under section
17A of the Exchange Act (156 U.S.C. 78q—
1) or derivatives clearing organizations
registered under section 5b of the CEA
(7 U.S.C. Ta-1) impose on their mem-
bers;

(iv) Financial relations between a se-
curity futures intermediary and a per-
son based on a good faith determina-
tion by the security futures inter-
mediary that such person is an exempt-
ed person; and

(v) Financial relations between a se-
curity futures intermediary and, or ar-
ranged by a security futures inter-
mediary for, a person relating to trad-
ing in security futures by such person
for its own account, if such person:

(A) Is a member of a national securi-
ties exchange or national securities as-
sociation registered pursuant to sec-
tion 15A(a) of the Act (15 U.S.C. 780-
3(a)); and

(B) Is registered with such exchange
or such association as a security fu-
tures dealer pursuant to rules that are
effective in accordance with section
19(b)(2) of the Act (156 U.S.C. 78s(b)(2))
and, as applicable, section 5c(c) of the
CEA (7 U.S.C. Ta—2(c)), that:

(I) Require such member to be reg-
istered as a floor trader or a floor
broker with the CFTC under Section
4f(a)(1) of the CEA (7 U.S.C. 6f(a)(1)), or
as a dealer with the Commission under
section 15(b) of the Act (15 U.S.C.
780(b));

(2) Require such member to maintain
records sufficient to prove compliance
with this paragraph (c)(2)(v) and the
rules of the exchange or association of
which it is a member;

(3) Require such member to hold
itself out as being willing to buy and
sell security futures for its own ac-
count on a regular or continuous basis;
and
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(4) Provide for disciplinary action,
including revocation of such member’s
registration as a security futures deal-
er, for such member’s failure to comply
with this Regulation (§§242.400 through
242.406) or the rules of the exchange or
association.

(d) Exemption. The Commission may
exempt, either unconditionally or on
specified terms and conditions, finan-
cial relations involving any security
futures intermediary, customer, posi-
tion, or transaction, or any class of se-
curity futures intermediaries, cus-
tomers, positions, or transactions,
from one or more requirements of this
Regulation (§§242.400 through 242.406),
if the Commission determines that
such exemption is necessary or appro-
priate in the public interest and con-
sistent with the protection of inves-
tors. An exemption granted pursuant
to this paragraph shall not operate as
an exemption from any CFTC rules.
Any exemption that may be required
from such rules must be obtained sepa-
rately from the CFTC.

§242.401 Definitions.

(a) For purposes of this Regulation
(§§242.400 through 242.406) only, the fol-
lowing terms shall have the meanings
set forth in this section.

(1) Applicable margin rules and margin
rules applicable to an account mean the
rules and regulations applicable to fi-
nancial relations between a security
futures intermediary and a customer
with respect to security futures and re-
lated positions carried in a securities
account or futures account as provided
in §242.402(a) of this Regulation
(§8242.400 through 242.406).

(2) Broker shall have the meaning
provided in section 3(a)(4) of the Act (15
U.S.C. 78c(a)4)).

(3) Contract multiplier means the num-
ber of units of a narrow-based security
index expressed as a dollar amount, in
accordance with the terms of the secu-
rity future contract.

(4) Current market value means,
any day:

(i) With respect to a security future:

(A) If the instrument underlying such
security future is a stock, theproduct
of the daily settlement price of such se-
curity future as shown by any regu-
larly published reporting or quotation

on
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service, and the applicable number of
shares per contract; or

(B) If the instrument underlying such
security future is a narrow-based secu-
rity index, as defined in section
3(a)(65)(B) of the Act (15 TU.S.C.
78c(a)(55)(B)), the product of the daily
settlement price of such security fu-
ture as shown by any regularly pub-
lished reporting or quotation service,
and the applicable contract multiplier.

(ii) With respect to a security other
than a security future, the most recent
closing sale price of the security, as
shown by any regularly published re-
porting or quotation service. If there is
no recent closing sale price, the secu-
rity futures intermediary may use any
reasonable estimate of the market
value of the security as of the most re-
cent close of business.

(5) Customer excludes an exempted
person and includes:

(i) Any person or persons acting
jointly:

(A) On whose behalf a security fu-
tures intermediary effects a security
futures transaction or carries a secu-
rity futures position; or

(B) Who would be considered a cus-
tomer of the security futures inter-
mediary according to the ordinary
usage of the trade;

(ii) Any partner in a security futures
intermediary that is organized as a
partnership who would be considered a
customer of the security futures inter-
mediary absent the partnership rela-
tionship; and

(iii) Any joint venture in which a se-
curity futures intermediary partici-
pates and which would be considered a
customer of the security futures inter-
mediary if the security futures inter-
mediary were not a participant.

(6) Daily settlement price means, with
respect to a security future, the settle-
ment price of such security future de-
termined at the close of trading each
day, under the rules of the applicable
exchange, clearing agency, or deriva-
tives clearing organization.

(7) Dealer shall have the meaning pro-
vided in section 3(a)(5) of the Act (15
U.S.C. 78c(a)(h)).

(8) Equily means the equity or margin
equity in a securities or futures ac-
count, as computed in accordance with
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the margin rules applicable to the ac-
count and subject to adjustment under
§242.404(c), (d) and (e) of this Regula-
tion (§§242.400 through 242.406).

(9) Exempted person means:

(i) A member of a national securities
exchange, a registered broker or dealer,
or a registered futures commission
merchant, a substantial portion of
whose business consists of transactions
in securities, commodity futures, or
commodity options with persons other
than brokers, dealers, futures commis-
sion merchants, floor brokers, or floor
traders, and includes a person who:

(A) Maintains at least 1000 active ac-
counts on an annual basis for persons
other than brokers, dealers, persons as-
sociated with a broker or dealer, fu-
tures commission merchants, floor bro-
kers, floor traders, and persons affili-
ated with a futures commission mer-
chant, floor broker, or floor trader that
are effecting transactions in securities,
commodity futures, or commodity op-
tions;

(B) Barns at least $10 million in gross
revenues on an annual basis from
transactions in securities, commodity
futures, or commodity options with
persons other than brokers, dealers,
persons associated with a broker or
dealer, futures commission merchants,
floor brokers, floor traders, and per-
sons affiliated with a futures commis-
sion merchant, floor broker, or floor
trader; or

(C) BEarns at least 10 percent of its
gross revenues on an annual basis from
transactions in securities, commodity
futures, or commodity options with
persons other than brokers, dealers,
persons associated with a broker or
dealer, futures commission merchants,
floor brokers, floor traders, and per-
sons affiliated with a futures commis-
sion merchant, floor broker, or floor
trader.

(ii) For purposes of paragraph (a)(9)(i)
of this section only, persons affiliated
with a futures commission merchant,
floor broker, or floor trader means any
partner, officer, director, or branch
manager of such futures commission
merchant, floor broker, or floor trader
(or any person occupying a similar sta-
tus or performing similar functions),
any person directly or indirectly con-
trolling, controlled by, or under com-
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mon control with such futures commis-
sion merchant, floor broker, or floor
trader, or any employee of such a fu-
tures commission merchant, floor
broker, or floor trader.

(iii) A member of a national securi-
ties exchange, a registered broker or
dealer, or a registered futures commis-
sion merchant that has been in exist-
ence for less than one year may meet
the definition of exempted person
based on a six-month period.

(10) Exempted security shall have the
meaning provided in section 3(a)(12) of
the Act (156 U.S.C. 78c(a)(12)).

(11) Floor broker shall have the mean-
ing provided in Section 1la(16) of the
CEA (7 U.S.C. 1a(16)).

(12) Floor trader shall have the mean-
ing provided in Section la(17) of the
CEA (7 U.S.C. 1a(17)).

(13) Futures account shall have the
meaning provided in §240.15c3-3(a) of
this chapter.

(14) Futures commission merchant shall
have the meaning provided in Section
la of the CEA (7 U.S.C. 1a).

(15) Good faith, with respect to mak-
ing a determination or accepting a
statement concerning financial rela-
tions with a person, means that the se-
curity futures intermediary is alert to
the circumstances surrounding such fi-
nancial relations, and if in possession
of information that would cause a pru-
dent person not to make the deter-
mination or accept the notice or cer-
tification without inquiry, investigates
and is satisfied that it is correct.

(16) Listed option means a put or call
option that is:

(i) Issued by a clearing agency that is
registered under section 17A of the Act
(15 U.S.C. 17g-1) or cleared and guaran-
teed by a derivatives clearing organiza-
tion that is registered under Section 5b
of the CEA (7 U.S.C. Ta-1); and

(ii) Traded on or subject to the rules
of a self-regulatory authority.

A7) Margin call means a demand by a
security futures intermediary to a cus-
tomer for a deposit of cash, securities
or other assets to satisfy the required
margin for security futures or related
positions or a special margin require-
ment.

(18) Margin deficiency means the
amount by which the required margin
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in an account is not satisfied by the eq-
uity in the account, as computed in ac-
cordance with §242.404 of this Regula-
tion (§§242.400 through 242.406).

(19) Margin equity security shall have
the meaning provided in Regulation T.

(20) Margin security shall have the
meaning provided in Regulation T.

(21) Member shall have the meaning
provided in section 3(a)(3) of the Act (15
U.S.C. 78c(a)(3)), and shall include per-
sons registered under section 15(b)(11)
of the Act (15 U.S.C. 780(b)(11)) that are
permitted to effect transactions on a
national securities exchange without
the services of another person acting as
executing broker.

(22) Money market mutual fund means
any security issued by an investment
company registered under section 8 of
the Investment Company Act of 1940 (15
U.S.C. 80a-8) that 1is considered a
money market fund under §270.2a-7 of
this chapter.

(23) Persons associated with a broker or
dealer shall have the meaning provided
in section 3(a)(18) of the Act (156 U.S.C.
78c(a)(18)).

(24) Regulation T means Regulation T
promulgated by the Board of Governors
of the Federal Reserve System, 12 CFR
part 220, as amended from time to
time.

(25) Regulation T collateral value, with
respect to a security, means the cur-
rent market value of the security re-
duced by the percentage of required
margin for a position in the security
held in a margin account under Regula-
tion T.

(26) Related position, with respect to a
security future, means any position in
an account that is combined with the
security future to create an offsetting
position as provided in §242.403(b)(2) of
this Regulation (§§242.400 through
242.406).

(27) Related transaction, with respect
to a position or transaction in a secu-
rity future, means:

(i) Any transaction that -creates,
eliminates, increases or reduces an off-
setting position involving a security
future and a related position, as pro-
vided in §242.403(b)(2) of this Regula-
tion (§§242.400 through 242.406); or

(ii) Any deposit or withdrawal of
margin for the security future or a re-
lated position, except as provided in
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§242.405(b) of this Regulation (§§242.400
through 242.406).

(28) Securities account shall have the
meaning provided in §240.15c3-3(a) of
this chapter.

(29) Security futures intermediary
means any creditor as defined in Regu-
lation T with respect to its financial
relations with any person involving se-
curity futures.

(30) Self-regulatory authority means a
national securities exchange registered
under section 6 of the Act (15 U.S.C.
78f), a national securities association
registered under section 15A of the Act
(15 U.S.C. 780-3), a contract market
registered under Section 5 of the CEA
(7T U.S.C. 7) or Section 5f of the CEA (7
U.S.C. Tb-1), or a derivatives trans-
action execution facility registered
under Section ba of the CEA (7 U.S.C.
Ta).

(381) Special margin requirement shall
have the meaning provided in
§242.404(e)(1)(ii) of this Regulation
(§8242.400 through 242.406).

(32) Variation settlement means any
credit or debit to a customer account,
made on a daily or intraday basis, for
the purpose of marking to market a se-
curity future or any other contract
that is:

(i) Issued by a clearing agency that is
registered under section 17A of the Act
(15 U.S.C. 78qg-1) or cleared and guaran-
teed by a derivatives clearing organiza-
tion that is registered under Section 5b
of the CEA (7 U.S.C. 7Ta-1); and

(ii) Traded on or subject to the rules
of a self-regulatory authority.

(b) Terms used in this Regulation
(§§242.400 through 242.406) and not oth-
erwise defined in this section shall
have the meaning set forth in the mar-
gin rules applicable to the account.

(¢c) Terms used in this Regulation
(§§242.400 through 242.406) and not oth-
erwise defined in this section or in the
margin rules applicable to the account
shall have the meaning set forth in the
Act and the CEA; if the definitions of a
term in the Act and the CEA are incon-
sistent as applied in particular cir-
cumstances, such term shall have the
meaning set forth in rules, regulations,
or interpretations jointly promulgated
by the Commission and the CFTC.





